practical information

o ct ober 20 1 8

hermes cover special

Duties under supplier and buyer credit cover

prac t i c al inf or ma tion – h er mes c o v e r s pe c ial

Duties under supplier and buyer credit cover

observance of duties:
how to protect your claim
for indemnification

what aspects must already
be considered when applying
for hermes cover?

Hermes Cover protects your export business from the
economic and political risks of payment default. If your
foreign business partner fails to honour its payment obli
gations, you can apply for indemnification to the Federal
Government. However, to ensure that you can claim this
indemnification, there are a number of duties which are
set out in the General and Special Terms and Conditions
for Export Credit Guarantees which you must observe.

Export credit guarantees are issued on the basis of the
details which you submit on the transaction for which
you request cover as well as the data required to assess
the risk. However, we do not check the details you pro
vide for any error or omissions when we process your
application; this is not done until a possible indemnifica
tion procedure. Accordingly, you are solely responsible
for ensuring that the data you submit is free of any errors
or omissions. If during the ensuing claims handling pro
cess it becomes evident that the decision made by the
Interministerial Committee for the granting of cover has
been influenced by any errors or omissions in the data
submitted, the Federal Government is released from its
obligation to indemnify a loss if it is determined that you
knew or could reasonably have been expected to know
that the details which you provided contained errors or
omissions (Art. 15 No. 1, Art. 16 (1) GC, see appendix).

Further to the article entitled “Indemnification procedure”
in the “Hermes Cover Special” series, which provides an
swers to frequent questions concerning the conditions
for claiming indemnification and the nature of the indem
nification procedure, this document sets out the duties
which are of particular practical relevance. It should be
noted that this is not an exhaustive list of all the details
to be observed as each transaction is unique. In order to
gain a complete overview of the duties relevant for each
form of cover, we recommend you to familiarize yourself
with the relevant General Terms and Conditions (par
ticularly Articles 15, 16 GC, see appendix) as early as
possible. In addition, further obligations may be set out
in the Special Conditions attached to your Guarantee
Declaration. The employees of Euler Hermes will be
pleased to answer any additional questions which you
may have.

Please therefore make sure that you disclose all circum
stances of material importance for the granting of cover
in full and correctly in writing during the application pro
cess and correct them without delay in the event of any
additions or changes to the details disclosed in the appli
cation. In the case of any doubt, all details asked for in
the application form or in any other manner are deemed
to be of material significance for the Interministerial
Committee’s decision.

example:
In practice, the credit rating data on your foreign cus
tomer is highly relevant as this is required for the risk
assessment and thus has a key influence on the deci
sion whether to grant cover. If you have previously
done business with your foreign customer and pay
ment periods have been exceeded, it is crucial for you
to truthfully disclose this negative payment record.

2

Export Credit Guarantees of the Federal Republic of Germany

The cover provided for a transaction applies solely to the
content set forth in the Guarantee Declaration. It is there
fore crucial to check this document upon receipt for any
errors or omissions and to notify us immediately of any
necessary changes.

example:
In this connection, it is particularly important to ensure
that the foreign customer’s name has been stated cor
rectly as sometimes different companies have the
same name, the only difference being the suffix des
ignating the legal form. If, for example, it becomes
evident that the customer which has been supplied
is legally not identical to the company for which cover
has been provided due to a difference in the name
stated, the Federal Government will be released from
any liability.

what general aspects must
be considered when executing
a transaction?
Your duty as the policyholder is to ensure for the entire
duration of the transaction, i.e. from the initiation to final
completion, in accordance with the standards of due and
reasonable care dictated by sound business and banking
practice that any possible loss is avoided (Art. 15 No. 6
GC, see appendix). The precise definition of the term
“due and reasonable care dictated by sound business/
banking practice” depends on the c ircumstances of the
specific case in the light of typical national practices in
the buyer’s country. As a m
 atter of principle, you are
required to apply the same high standard of care and
conduct your business with the same conscientiousness
as you would in the absence of any cover by the Federal
Government.

Regardless of the general duty to avoid loss, you must
ensure that the transaction is executed in the manner
described in the application and the Guarantee Declara
tion (Art. 15 No. 2 GC, see appendix).
In the case of buyer credit guarantees in favour of fi
nancing banks, the following must also be observed: The
Federal Government provides buyer credit guarantees
only for loans granted to finance German exports, i.e. the
main purpose is to promote German export business.
Accordingly, a buyer credit guarantee can only be pro
vided if it is for an eligible export transaction. What
this means for the bank in particular is that prior to dis
bursing the loan it must satisfy itself with the diligence
dictated by sound banking practice that the exporter
has proved the delivery of the goods/rendering of the
services specified in the guarantee document. This obli
gation, which has always tacitly applied, has been ex
pressly added to the General Terms and Conditions as
of January 1, 2012.
Accordingly, the diligence dictated by sound banking
practice requires that the conditions for disbursement
set out in the loan contract are such that delivery or pro
vision of the goods/services can be verified and loan
disbursements are thus contingent upon corresponding
goods/services being delivered or provided. To ensure
this, disbursements should only be made upon sub
mission of documents which can be considered to con
stitute specific proof that the goods and/or services
have been duly delivered or provided, e.g. typically con
signment papers. A detailed description of the Federal
Government’s requirements regarding the conditions
for disbursement for Buyer Credit Guarantees can be
found in the reference document “Praktische Informa
tionen: Auszahlungsvoraussetzungen bei gebundenen
Finanzkrediten – Mindeststandards”, which is available
for download on our homepage www.agaportal.de.
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who is responsible for ensuring
that existing government regulations
are observed?
In your capacity as the exporter, you are responsible
for ensuring that the export and import transaction is
executed properly. If the execution of the export trans
action breaches any export regulations applicable in
the Federal Republic of Germany or any import regula
tions applicable in the country of destination, this may
release the Federal Government from any obligation to
provide indemnification (Art. 15 No. 3, Art. 16 (3) GC, see
appendix). Accordingly, you should obtain information
on all regulations of relevance for the execution of the
contract (particularly those of the country of destination)
as early as possible and in any case prior to the contract
being performed and refrain from delivering the goods
or providing the services if you have any concerns as to
a possible breach of these regulations.

example:
One example here is the absence of an import license
required by local law or the receipt of a request from
the buyer for under-invoicing in order to reduce cus
toms duties. Similarly, a declaration to the effect that
the goods do not originate from a certain country
(subject to a boycott) or that you do not have any
commercial relations with a country boycotted by
the country of destination would jeopardize your en
titlement to indemnification as it would constitute a
boycott declaration which is not permitted under the
Foreign Trade and Payments Ordinance.
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what should i do if changes
to the execution of the transaction
are necessary or requested
by the customer after the guarantee
has been granted?
As a matter of principle, it is still possible to make
changes to the execution of the transaction or the con
tractual agreements with the foreign debtor or other
parties even after cover has been granted. However, it
should be noted in this connection that the Interminis
terial Committee bases its decision concerning the pro
vision of cover solely on the details specified in the
application form and documented in the Guarantee
Declaration. If these details no longer apply, the Federal
Government’s prior written approval must be sought
(Art. 15 No. 2 GC, see appendix). Approval can only be
dispensed with in the event of minor changes or addi
tions. However, it should be noted that in the case of any
doubt discrepancies in the details set forth in the ap
plication form or obtained from other sources will be
deemed to be material.

example:
Subsequent changes to the payment terms, such as
extensions, particularly require approval.
In the event of any deviation from the documented facts
without the necessary approval, the Federal Government
is released from its liability and, hence, of its duty to pro
vide indemnification if such non-approved deviation has
given rise or is likely to give rise to loss. Regardless of
the risk of or actual occurrence of a loss, the Federal
Government is also released from liability if the Inter
ministerial Committee would not have approved the
changes or additions in accordance with the principles
which it applies in making its decisions (Art. 16 (3), see
appendix). This rule is significant in that the OECD Con
sensus imposes many binding rules on government ex
port credit insurance covering such matters as maximum
credit periods and the necessary prepayments (see

Increase of risk

 ermes Cover Special Permissible payment terms).
H
The Federal Government can only provide cover of trans
actions which comply with the OECD Consensus and is
not able to approve any change resulting in a breach of
the Consensus rules.

To help you understand what is meant
by increase of risk, the General Terms and
Conditions set out a number of standard
examples. Although they cover the most
important cases occurring in practice,
they are not exhaustive. Ultimately, other

If you are not certain whether a planned change is mat
erial and therefore requires approval, we advise you
to contact Euler Hermes and to request approval as a
precautionary measure.

circumstances may also be d
 eemed to lead
to an increase in risk and are therefore
reportable. In the case of single transaction
cover, these standard examples particularly
include payment default, a request for
a payment extension as well as any

what should you do if you
become aware of any circumstances
constituting an increase of risk?

deterioration in payment practices,
net assets or the general assessment of
the foreign debtor/guarantor and are
therefore reportable.

Circumstances which indicate that compliance with the
payment obligation by your foreign customer/guarantor
may be at risk are deemed to be circumstances con
stituting an increase of risk. It is crucial for the Federal
Government to be notified of such circumstances not
only so that it can monitor the risk covered but also so
that it can monitor the foreign debtor against which it
may frequently have provided other cover in favour of
other policyholders as well. The Federal Government
must be informed of such increase of risk with minimum
delay so that it can monitor the risk effectively and, if
necessary, take measures to mitigate it such as, for
example, excluding future deliveries and services from
cover under the guarantee. The Federal Government is
dependent on your assistance as you are the foreign
debtor’s business partner and contact and will generally
be the first to become aware of any problems. Accord
ingly, you must immediately report in writing any cir
cumstances constituting an increase of risk as soon as
you become aware of them (Art. 15 No. 4 GC, see appen
dix). In addition, information which you receive from third
parties on the foreign customer may represent reportable
circumstances constituting an increase of risk.

The reporting duty is not confined to circumstances
constituting an increase of risk in the case of covered
receivables. Rather, the debtor’s overall situation must
be evaluated. Consequently, circumstances constituting
an increase of risk are also reportable if they concern
receivables which are not covered. Please also state
the measures which you intend to take or have already
taken to secure your claims.

Export Credit Guarantees of the Federal Republic of Germany
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example:
Not every formal default must necessarily be reported.
If, for example, a debtor with whom long-term busi
ness relations have been established has always paid
all invoices in full in the past but invariably with a delay
of two weeks, it will be generally reasonable to assume
in the future that a delay of one or two weeks does not
constitute any increase of risk although formally a
default has already occurred. By the same token, a
relatively short period in which payment is overdue
may be deemed to constitute an increase of risk if the
debtor has previously always paid punctually when
ever payment was due.
If there are any circumstances constituting an increase
of risk, the Federal Government’s prior written approval
must be obtained before any further deliveries are made
or services provided (Art. 15 No. 5 GC, see appendix). If
approval has not been requested, this may result in the
Federal Government being released from any liability in
the indemnification procedure (Art. 16 (3) GC, see appen
dix). Similarly, failure to report any circumstances leading
to an increase of risk may release the Federal Govern
ment from liability if as a result of the failure to submit
the report it is unaware of the increase of risk and is thus
prevented from taking any measures to mitigate it. The
legal consequences arising from the Federal Govern
ment’s release from liability to pay indemnification for
your goods and services may even arise if the failure to
submit the report does not have any effect on your own
cover (e.g. because all deliveries of goods and the pro
vision of services have been duly executed prior to your
becoming aware of the increase of risk) but the Federal
Government is unable to take any measures to mitigate
risk arising from cover provided for another policyholder
against one and the same foreign debtor. In the case
of any doubt, we would urge you to contact the experts
of Euler Hermes and to submit an early report and, if
necessary, to request any additional approval which
may be necessary for future deliveries and services.
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what measures must be taken
to prevent/mitigate loss?
Receivables management is of particular importance in
connection with the general duty to prevent and miti
gate loss (Art. 15 No. 6 GC, see appendix). Please note
that the most common event of loss in practice, namely
“protracted default”, is only deemed to arise after the
measures required by the due and reasonable care dic
tated by sound business and banking practice to collect
the covered receivables have been taken.
The specific measures for collecting receivables ma
terially depend on the reasons for the foreign customer’s
failure to pay.

example:
Generally speaking, it is not sufficient to merely send
standardized reminder letters over an extended pe
riod. If the customer is principally willing to pay, an ex
tension of the term for payment may be a possible
option but generally requires the Federal Govern
ment’s approval. If, on the other hand, the debtor is
not cooperative or the measures taken do not pro
duce the desired results, normally the services of
third parties, e.g. foreign representatives, collection
offices, foreign chamber of commerce, legal experts,
should be retained.
As you are closer to the covered transaction and its
execution than the Federal Government is and therefore
have a greater knowledge of the relevant facts, you are
primarily responsible for assessing the facts with the due
and reasonable care customary in business/banking and
for taking the necessary measures to avert and mitigate
loss on this basis. You should always document your
efforts to collect the receivables in writing so that you
have proof of this in the indemnification procedure. If

Legal validity of the documented security

Generally speaking, your task as the policyholder is to prove at your own expense
the legal validity of the security detailed in the Export Guarantee Declaration if necessary
(Art. 5 (2) GC, see appendix). The standard practice to date has been for security to be
previously documented only if it is required for cover due to the poor credit standing of
the foreign customer or the requirements stipulated for the country in question. If in such
cases it is determined during the indemnification procedure that the documented security
is not legally effective, this may lead to the loss of the entitlement to indemnification
(Art. 16 (2) GC, see appendix). Accordingly, you should contact the employees of
Euler Hermes in the event of any change in the legal or factual situation liable to affect
the validity of the documented security.
Meanwhile, however, the OECD premium system also provides for discounts through
the provision of security. If in the future a given item of collateral is expressly only to be
documented in order to reduce the premium, any defect in the legal validity of this security
interest will not result in the loss of entitlement to indemnification but only lead to the
obligation to pay back the discount granted for this security interest.

additional security has been documented in the Guar
antee declaration issued by the Federal Government, it
can be expected that recourse will particularly be taken
to this. Accordingly, it is necessary to state the reasons if
in exceptional circumstances this is not the case. This
materially also applies to security interest which were not
documented. In difficult cases, it is therefore advisable

to consult with the Federal Government at an early stage
to agree on the measures to be taken against the debtor.
In this way, you can benefit from our specific country
expertise and have the certainty of knowing that the
Federal Government supports the measures which you
have taken. The employees of Euler Hermes will be
pleased to provide you with any advice on this matter.

Export Credit Guarantees of the Federal Republic of Germany
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who is responsible for collecting
the covered receivable after
indemnification has been paid?
Even after you have received indemnification, you are still
required to take all measures to collect the receivable,
realize the security or otherwise to recover any funds
(Art. 11 GC, see appendix). To determine which enforce
ment measures are specifically suitable and appropriate,
it is necessary to estimate the prospects of success and
the likely costs. As the Federal Government participates
in the reasonable legal costs after paying indemnification
provided that the measures are taken with its approval
and the costs have not arisen from normal business
activity (Art. 17 GC, see appendix), it is advisable to con
sult with the Federal Government closely with minimum
delay. If despite such consultations it is not possible to
reach any agreement on the measures to be taken, the
Federal Government may, if necessary, issue binding
instructions. However, it will still participate in the costs
even in such cases. If, however, the duty to take legal
action is breached, the Federal Government may reclaim
any indemnification already paid including reimbursed
costs (Art. 9 (3) GC, see appendix).
We advise you to acquaint yourself as early as possible
with the applicable General Terms and Conditions and
the Special Terms and Conditions in order to be fully
aware of all duties related to a particular form of cover. If
you have any queries, please do not hesitate to contact
the specialists of the mandataires. On our homepage
under the heading “Loss and Indemnification” you will
find the names of some persons to contact who will be
pleased to assist you with detailed information.
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conclusion
To summarize, it is fair to say that in granting cover the
Federal Government fundamentally does not expect
more than your undertaking to observe the same high
diligence dictated by sound business or banking practice
as would normally apply in the absence of cover by the
Federal Government. Observance of the specific duties
specified by the relevant General Terms and Conditions
and the Special Terms and Conditions of the Guarantee
Declaration is crucial to ensure that the indemnification
procedure is executed as smoothly as possible and helps
to ensure that you receive indemnification in the event
of any loss. We have described in this article the duties
which are of particular relevance in practice. In order to
gain a comprehensive idea of all your duties depending
on the type of cover, we urge you to familiarize yourself
with the applicable General and Special Terms and
Conditions as early as possible and to contact the spe
cialists of Euler Hermes if you have any questions.
If any evidence is found during the indemnification pro
cedure of a possible breach of your duties, this does not
automatically mean that your claims application will be
rejected. Rather, a careful examination will be performed
to determine whether the duty was actually breached
in the light of all the pertinent facts and, in particular,
the explanations which you submit. However, ex gratia
decisions are not possible due to the binding effect of
the German Federal Budget Code.
Nicola Kruse, Carsten Krink

appendix: extracts from the general terms and conditions
supplier credit guarantees (gc (g)) as example
The complete General Terms and Conditions can be found at
www.agaportal.de.

art. 5 due date and legal validity
of the guaranteed amount
(1) A loss is only eligible for indemnification if the due date of the
Guaranteed Amount has passed and the claim for payment is
legally valid. If the entire balance of the Guaranteed Amount falls
due as a result of contractual or statutory provisions, indemni
fication shall nevertheless be based on the due dates set forth
in the export contract. The Federal Government is entitled, how
ever, at its sole discretion to indemnify before these due dates.
(2) The Policyholder shall, at his own expense, provide evidence of
the legal validity of the Guaranteed Amount and of the security
detailed in the Guarantee Declaration, of the existence of the
preconditions for the occurrence of an event of loss, as well as
the cause and amount of loss. If the legal existence of the claim
to the Guaranteed Amount or of the security detailed in the
Guarantee Declaration is disputed or if legal defences or other
objections are raised against them, the Federal Government is
entitled to reject the application for indemnification pending
evidence from the Policyholder – if necessary by means of a
decision by the court or arbitral tribunal having jurisdiction over
the business relationship between him and his foreign debtor
or security guarantor – which substantiates the legal validity of
the Guaranteed Amount and the security detailed in the Guar
antee Declaration; the risks of the applicable law or place of
jurisdiction shall be borne by the Policyholder.
(3) In his relation to the Federal Government, it is the sole respon
sibility of the Policyholder to ensure the legal validity of the
Guaranteed Amount and of any security taken in respect there
of. Contracts and other documents pertaining to the Guaranteed
Amount and any security in respect thereof will only be checked
by the Federal Government in the event that a claim for indem
nification is made. The Policyholder must not rely on the argu
ment that the Federal Government was or should have been
aware of the content of such contracts or documents or of indi
vidual parts thereof at the time when the Federal Government
assumed the Supplier Credit Guarantee.

art. 9 repayment of indemnification
(1) If the legal validity of the Guaranteed Amount or the security set
forth in the Guarantee Declaration is disputed or if defences or
objections are raised against them, then the Policyholder is
obliged to notify this immediately during the indemnification
procedure. If the Policyholder fails to comply with this obliga
tion, the Federal Government is entitled to reclaim any indem
nification paid if and to the extend that knowledge of these
circumstances would have led to rejection of the claim for
indemnification.

(2) If it emerges, following the payment of indemnification, that the
Policyholder’s claim against the foreign debtor indemnified is
not, either in whole or in part, legally valid, in particular if in a
legal action for the enforcement of the indemnified claim the
complaint is completely or partially rejected with finality by
a court having jurisdiction, or if it emerges that the Federal
Government was not obliged to indemnify for other reasons,
the Federal Government is entitled to demand the return of
the indemnification paid, including any costs reimbursed to
the Policyholder.
(3) If the Federal Government is released from its obligation to
indemnify due to circumstances which occur only after the
indemnification has been paid, or if the Policyholder fails to
comply with his obligations under Art. 11 para. 1, the Federal
Government is entitled to demand the return of the indemnifica
tion paid, including any costs reimbursed to the Policyholder.
(4) To the extent that the Federal Republic has a valid claim to
repayment, the Policyholder is obliged to pay interest on the
repayable amount calculated, in the cases described under
paragraphs 1 and 2, from the point at which indemnification was
paid, and in cases described under paragraph 3 from the point
at which the Federal Government was released from the obliga
tion to indemnify, whereas the interest rate applicable shall
be equal to the Federal Government’s funding costs. Upon dis
charge of the claim to repayment of the Federal Government,
any claims or other rights which passed to the Federal Republic
pursuant to Art. 10 para. 1 hereof, shall insofar revert to the
Policyholder.
(5) This shall be without prejudice to any other legal rights accruing
to the Federal Government out of statutory provisions or general
principles of law.

art. 10 subrogation of rights and claims
(1) Upon payment of indemnification, the right to receive payment
from the indemnified claim, together with the right to any in
terest or default interest in respect of such claim for the period
following the payment of indemnification, any rights to payment
arising out of any insurance, and any rights to amounts paid into
accounts or deposited abroad, including any rights arising out
of security in respect of any of these amounts shall pass to
the Federal Government to the extend that this corresponds to
the share in the loss that is borne by the Federal Government.
The Policyholder is obliged to undertake all necessary acts for
the transfer of such claims and other rights at the request of the
Federal Government.
(2) If the transfer of such claims and any other rights proves to be
impossible or if the Federal Government waives its right to the
transfer, the Policyholder shall hold the rights set forth in para
graph 1 in trust for the Federal Government.

Export Credit Guarantees of the Federal Republic of Germany
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art. 11 legal action following indemnification
(1) Without prejudice to the transfer of claims and any other rights
pursuant to Art. 10, the Policyholder is obliged to take all mea
sures appropriate for the collection of the indemnified amount,
for the realization of any security the Policyholder may hold or
for the Recovery of funds in any other way. The Policyholder
shall hereby comply with any instructions which may be given
by the Federal Government. Legal action through the courts is
also deemed to be such an appropriate measure. The Federal
Government is entitled to refrain from giving instructions to
bring a legal action if and when the place of jurisdiction or the
applicable law do not allow to assess the chances of a success
ful legal action with sufficient accuracy, and the Policyholder
has no means of contracting out of the choice of such place of
jurisdiction or the applicable law, or if and when the anticipated
costs of the legal action are not in proportion to the amount of
the claim or the anticipated prospects of success of the enforce
ment measures.

4. Duty to notify an increase of risk
The Policyholder shall give immediate written notice of any
circumstances which come to his attention constituting an
increase of risk and indicate what measures he has taken or
proposes to take to protect his legal right to payment. In par
ticular, the following circumstances are deemed to constitute
an increase of risk:
a) delay in payment or a request for extension of the payment
period by the debtor;

(2) The Federal Government will participate in the costs arising
from measures mentioned in paragraph 1 hereof on the terms
contained in Art. 17.

b) a worsening of the financial situation, the payment record
or general market reputation of the debtor or a security guar
antor, or an offer from the debtor to return goods already
delivered or to discharge the debt in a manner that differs
from his contractual obligation;

(3) If the Policyholder is, at his own request, released from his ob
ligation under paragraph 1 by the Federal Government, then the
Policyholder thereby forfeits his right to participate in any re
coveries after indemnification in accordance with the uninsured
percentage to be borne for his own account.

c) legislative or administrative measures or other political
events abroad which have the effect of making the payment
or collection of the Guaranteed Amount appear to be in
jeopardy.

art. 15 duties of the policyholder
In addition to the other obligations under these General Terms and
Conditions and the provisions of the Guarantee Declaration, the
Policyholder is obliged to observe the following duties:

1. Duty to state the truth in the application for cover
When submitting his application for a Supplier Credit Guaran
tee, the Policyholder is obliged to notify completely and truth
fully in writing all and any information of material significance
for the assumption of a Supplier Credit Guarantee and he must
promptly give notice of any changes in the information given in
the application, or new information which differs from that given
in the application and becomes known prior to his receiving the
Guarantee Declaration. All details asked for in the application
form or otherwise are deemed to be of material significance.
2. Prohibition to deviate from the documented facts
Following the assumption of a Supplier Credit Guarantee, the
Policyholder must not, without the written approval of the Fed
eral Government, make any changes or supplements affecting
the set of facts (Sachverhalt) set out in the Guarantee Declara
tion or the agreements made with the debtor or other obligors,
unless these changes or supplements are immaterial; Item 1,
2nd sentence hereof applies mutatis mutandis. In particular, the
Policyholder is not permitted to accept payment in a currency
differing from the contract currency in discharge of the debt.
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3. Compliance with laws and regulations
The Policyholder may only perform the export contract if he
complies with the export regulations of the Federal Republic of
Germany, the export regulations issued by supranational in
stitutions which are directly applicable in the Federal Republic
of Germany, and the import regulations of the country of desti
nation.

Exportkreditgarantien der Bundesrepublik Deutschland

5. Duty to obtain approval in the case of an increase of risk
In the case of events described under item 4, the Policyholder
must obtain the prior written approval of the Federal Govern
ment before carrying out any delivery of goods or performance
of services.
6. Duty to prevent or mitigate losses
The Policyholder is obliged to exercise all the due and reason
able care dictated by sound business practice, to take all neces
sary and appropriate measures to prevent an event of loss or
minimize losses and will hereby comply with instructions, if any,
given by the Federal Government. The Policyholder is obliged
to carry out these measures at his own expense, in so far as
the Federal Government does not participate in these costs
based on Art. 17. If an event of loss threatens or has already
occurred, then the Policyholder must, at the request of the Fed
eral Government, commission either the Federal Government or
a third party designated by the Federal Government to represent
the interests of the two parties to the Guarantee Agreement,
provided that the anticipated costs for commissioning the Fed
eral Government or such a third party are in proportion to the
Guaranteed Amount and the anticipated chances of success of
the measures taken to pursue the interests of the parties.
7. Duty of information
The Policyholder is obliged to keep the Federal Government or
its designated representative informed at all times of the details
and the current state of the export transaction and of any other
circumstances with a potential material bearing on the Supplier
Credit Guarantee. This duty includes the timely, truthful and
complete response to questions asked for the preparation of a
rescheduling agreement, as well as the furnishing of documents
required as evidence of the amounts due.

8. Federal Government’s right of examination
The Federal Government, the Federal Audit Office or their des
ignated representatives are entitled to examine at any time the
records, books of account and other documents which are
potentially material to the Supplier Credit Guarantee and to
make or require to be made copies thereof. The Policyholder
must, at the request of the Federal Government, arrange at
his own expense to have documents which are in a foreign
language translated into German.

art. 16 legal consequences of
non-compliance with duties
(1) Release of the Federal Government from liability
in the case of false information
If the Policyholder fails to comply with the duty laid upon him
under Art. 15 item 1 hereof, then the Federal Government is
released from its obligation to indemnify a loss, unless the Fed
eral Government determines that the incomplete or incorrect
information constituting non-compliance would have had no
influence on its decision to assume a Supplier Credit Guarantee.
There will be no release from liability of the Federal Government
if the Policyholder neither knew nor could be expected to know
that the information given by him was inaccurate or incomplete.
(2) Release of the Federal Government from liability
in the case of defective security
If the security set forth in the Guarantee Declaration has not
been created, or is not legally effective, the Federal Government
is released from its obligation to indemnify a loss, unless the
Federal Government determines that the missing or defective
security would have had no influence on its decision to assume
a Supplier Credit Guarantee.
(3) Release of the Federal Government from liability in the case
of other failure to comply with the Policyholder’s duties
If the Policyholder fails to comply with one of the duties laid
upon him under Art. 15 items 2 – 8 and infringes his duty to exer
cise due and reasonable care in accordance with sound busi
ness practice, then the Federal Government shall be released
from its obligation to indemnify a loss, unless the infringement
of the relevant duty neither caused a loss nor is of such a nature
as to expect that it may result in a loss.
Irrespective of whether a loss occurred or is expected to occur,
the Federal Government is released from its obligation to indem
nify a loss in the case of non-compliance with a duty pursuant
to Art. 15 item 2 hereof, if it determines that, under the normal
practice it follows when deciding on assuming cover, it would
not have approved the changes or supplements concerned.
In the case of non-compliance with a duty pursuant to Art. 15
item 4 hereof, the Federal Government is released from the ob
ligation to indemnify a loss if the fact that information which
should have been notified was unknown to the Federal Govern
ment has led to a situation whereby the risk for the Federal
Government in connection with other export credit guarantees
has been increased, or has prevented the Federal Government
from taking steps to mitigate the risk.

(4) The Federal Government may, at its sole discretion, partially
waive its release from the obligation to indemnify a loss, de
pending on the circumstances of the individual case, particu
larly taking into account the risk which has materialized and the
severity of the non-compliance.
(5) As far as there are no legal consequences prescribed separate
ly for infringements of other duties laid upon the Policyholder
by these General Terms and Conditions and the provisions of
the Guarantee Declaration, paragraphs 1 – 4 shall apply mutatis
mutandis.
(6) Any claims and other rights of the Federal Government based
on statutory law or the application of the general principles of
law shall not be affected by the provisions of these General
Terms and Conditions and the provisions of the Guarantee
Declaration.
(7) The Federal Government shall not be liable for circumstances
and risks which result from the failure by the Policyholder to
comply with the standards of due and reasonable care to be
expected of the Policyholder in accordance with sound business
practices.

art. 17 participation of the federal government
in costs arising from legal proceedings
as well as from the prevention or
mitigation of losses
(1) Following indemnification, the Federal Government will partici
pate in reasonably incurred costs of legal proceedings pursuant
to Art. 11 para. 1, to the extent that such legal proceedings are
pursued with the consent of or upon instruction by the Federal
Government. Prior to indemnification, the Federal Government
may participate in reasonably incurred costs of measures for the
purpose of prevention or mitigation of losses pursuant to Art. 15
item 6 hereof as far as such measures are pursued with the
consent of or upon instruction by the Federal Government,
the action transcends customary measures of prevention or
mitigation of losses and the costs thereby incurred constitute
a substantial burden for the Policyholder considering the type
and volume of his business activities.
(2) The participation of the Federal Government is dependent on
the extent to which the amount due subject to the measures
determined in paragraph 1 has been indemnified or could be
indemnified if an event loss occurs.
(3) Costs normally involved in collecting an amount due, including
costs for the protesting of bills, or costs arising in the normal
course of the Policyholder’s business activities shall be borne
by the Policyholder.
(4) Art. 9 paras. 2 and 4 hereof apply mutatis mutandis.
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